Based on these findings, which were undisputed, the Administrator
concluded that the installation of a canopy on the shuttle car
would not diminish the safety of the miners except where the
minimum mining height does not exceed 48 inches.  _Id_. at 13-14,
Conclusions 3, 5.  Accordingly, the Administrator ordered that
the petition be denied, except where the mining height did not
exceed 48 inches.  Id, at 14, Order, Para. 3.

The Administrator's decision was published in the Federal
Register on August 17, 1979.  30 C.F.R. 44,5.  The parties motion
to approve settlement was filed August 24, 1979.

The motion to approve settlement did not advise that the
Administrator had granted a petition for modification on the
piece of equipment involved but did stipulate that "no cab
or canopy was commercially available for Respondent's use on a
shuttle car working in 43-inch high coal".

Based on the Administrator's uncontested findings and the stipulation
of the parties, I concluded it was more probable than not that installation
of a canopy on the shuttle car in question would have diminished the
safety of the miners whether or not it was physically impossible to fit
a canopy on the equipment.

This, as I have indicated, was wholly without regard to whether the
improved standard was valid or invalid,  In fact, it was premised on the
assumption that the improved standard was valid but that the diminution
in safety made out on the record of the modification proceeding and in
the parties' stipulations established a defense of "greater hazard". It
is -my tentative conclusion, therefore, that the defense of diminution of
safety or greater hazard is available to the operator with respect to
this enforcement proceeding and this violation. 6/

6/  In a statement of enforcement policy dated June 29, 1981 (copy
attached), MSHA has said that if a citation issues after a petition
is filed the operator may petition for a stay under 30 C.F.R. 44.16.  This
permits an operator to file for a stay at any time prior to issuance
of a final departmental decision on the petition.  Where the citation
issues before a petition is filed,  the period of time for abatement
may be extended until a decision has been rendered (1) where it is
alleged in good faith that application of such standard will result in
a diminution of safety to the miners, and (2)'where, due to a particular
circumstance, to force compliance with the standard would be unreasonable
or impose an undue hardship upon the operator and adequate temporary
measures have been taken to eliminate any hazards to miners.
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